current development. Quite to the contrary, these developments are the reflection of deeper trends that have been operating in the background for decades. For this reason, our second observation is that a broad question such as whether the adoption of a GPE is desirable, with certain contents that will be discussed later, is best answered not by zooming in to argue about the details -which are, indeed, a matter for debate -but by zooming out to understand the fundamentals. This is why this article first situates the search for a global framework instrument on environmental protection in a long-term perspective and then discusses the main reasons why it is needed. Against this background, we then present the current expression of this much broader trend, in the form of the initiative for a GPE and the momentum it has generated in policy circles, first and foremost at the level of the UN General Assembly. But the need for such an instrument heavily depends on its nature, content and articulation with existing international instruments, which must be designed to specifically allow for significant flexibility in its implementation by States with different legal systems and political realities. For that reason, we propose an analytical framework to guide the delicate exercise of striking a balance between a range of different considerations.
The latter point has been misinterpreted in some circles, sometimes disingenuously so. The heart of the initiative for a GPE is not the specific formulation of certain principles in the draft project or even the architecture retained for it. Much more importantly, it is the widely shared impression that this is an idea whose time has come.
| THE GLOBAL PACT IN THE EVOLUTION OF GLOBAL ENVIRONMENTAL GOVERNANCE
The ambition to develop a global pact for the environment is not new. In situating the current initiative, it is important to clarify what forms this ambition has taken in the past and how they fitted within the broader context of global environmental governance.
The first significant attempt to develop a global framework for environmental protection is certainly the Conference on the Human Environment held in Stockholm in June 1972. 6 This is widely considered as the constitutional moment of international environmental law, 7 as well as a catalyst for domestic environmental law. The 'framework' provided fell short of a global treaty, but it defined the province of global environmental governance and set the institutional and strategic foundations for further action on environmental protection. 9 The international context was, however, not entirely auspicious for such an important development. Indeed, the deep ideological and policy divides of the Cold War 10 and, no less important, of the quest for 'permanent' economic sovereignty by newly independent States and other developing countries 11 undermined, to some extent, the representative character of the statements made at
Stockholm
. 12 Yet, the Stockholm Conference provided a solid basis on which to build a more structured framework.
During the 1980s, the efforts leading to the adoption of the World Charter for Nature 13 and, following the realization -in the 1982 meeting of the United Nations Environment Programme (UNEP) Governing
Council -of the scope of environmental degradation, the establishment of the World Commission on Environment and Development (WCED), generated momentum for a second and more structured attempt. Two key recommendations of the WCED's outcome report, 'Our Common ' (1972) Declaration of the United Nations Conference on the Human Environment (Stockholm, 16 June 1972) in 'Report of the United Nations Conference on the Human Environment' (n 6).
10
In early May 1972, the Nixon administration announced the mining of the Haiphong harbour, in a major escalation of the Vietnam War. Moreover, countries of the then Soviet bloc abstained from participating in the Stockholm Conference in protest of the exclusion of East Germany. The tension between development and environmental protection as potentially conflicting goals found expression, among others, in the meeting held at Founex, on the outskirts of Geneva, one year before the Stockholm Conference ('Development and Environment: Report and Working Papers of Experts Convened by the Secretary-General of the United Nations Conference on the Human Environment, Founex, Switzerland 4-12 June 1972') and, subsequently, in December 1971, with the adoption of a resolution by the UN General Assembly asserting the over-riding importance of development (UNGA 'Development and Environment' UN Doc A/RES/2849/XXVI (20 December 1971) AGUILA AND VIÑUALES | 3 the critical problem of air pollution, which is only regulated regionally at the present. 30 These are certainly not minor lacunae that can be addressed by mere 'tweaks' of existing instruments. In time, they will call for an organized binding response. In the meantime, their broad regulation could rely on a general statement of binding principles. The divergence is serious with respect to precaution, with different international courts and tribunals considering that: (i) it is not a recognized norm of customary international law (EC -Biotech (n 28) para 7.88) or, conversely, (ii) that it is indeed recognized ( Tatar Such consultations addressed matters such as the need (or not) for an international treaty, its overall structure, its content and, more specifically, the formulation of the principles that would feature in the draft agreement. The drafting process also benefitted from some previous The outcome of the major international conference was UNGA 'The Future We Want' UN Doc A/RES/66/288 (11 September 2012). This distribution of votes, and the identity of the current governments -not the countries -voting against the resolution, speaks for itself. It is, however, important to recall it in an article that hopefully will serve as a record for future generations to know where the resistance came from.
The arguments, although not entirely unfounded, ring hollow.
The GPE has been in the making for decades and asking for more The working group is tasked with 'making recommendations [to the
General Assembly], which may include the convening of an intergovernmental conference to adopt an international instrument'. 67 Ambiguity is pervasive in this and other formulations used in the Enabling
Resolution. What seems far more precise is the demanding time frame for the ad hoc group to do so, namely during the first half of 2019.
The President of the UN General Assembly appointed two co-chairs for the working group, one from Portugal (Ambassador Francisco Mudallali). The group held its first meeting on 5-7 September 2018 to address organizational matters. Three other meetings focusing on substance will be held in the first half of 2019 (the last session is scheduled to start on 20 May 2019), all in Nairobi, as had been the wish of the Kenyan delegation. This is key to ensure the buy-in from developing countries as well as from UNEP.
It is important to note, as will become apparent in the next section, that the initiative for a GPE never expected for the draft project to be adopted as such, or even in a mildly revised form. The text proposed is above all representative of an approach, which may change significantly, even fundamentally during the negotiations. The key expectation is that negotiations will indeed start and that the 'instrument' envisioned by the negotiation mandate will constitute a step further than the Rio Declaration.
| NATURE, CONTENT AND INTERACTION WITH EXISTING INSTRUMENTS

| A binding instrument
The initiative for a GPE specifically aims for the adoption of a binding Since the early stages of the initiative, and throughout the discussions within the network of experts, it was clearly understood that the draft project was only intended as a basis for discussion that would be subject to detailed scrutiny by all States and very likely undergo substantial, even fundamental modifications. At the same time, however, the draft project was intended to substantiate the claim that over a hundred environmental law experts, including academics but also practitioners, from all four corners of the world considered the idea to be realistic and ripe for action. Thus, the draft project is, in many ways, a 'proof of concept' developed to lend credibility to the larger enterprise of launching negotiations to conclude a GPE. This clarification is important, because much of the criticism that the initiative has faced, including from overtly hostile quarters, either rely on the aforementioned euphemisms for inaction or focus on details of formulation in the draft project which will very likely change in the course of the negotiations, without undermining the overall idea.
| Fundamental choices relating to content and design
The contents of the draft project reflect a number of fundamental choices arising from the consultation process. These choices con- The principles featured in the draft project include well-known norms, 77 in some cases using formulations that clarify previous ambiguities or expand the principles' scope. 78 But the project also innovates by including principles, which so far had not featured in a general statement of principles 79 or even in previous treaties. balance in all six dimensions, and perhaps in some others, will need to be struck by the working group and, as the case may be, by the intergovernmental conference. Commentators, whether from academic or policy circles, would also need to shed light on these dimensions and, more specifically, on the advantages and disadvantages of different combinations. The conceptual chart offered in Figure 1 will hopefully be of use to provide some structure to the debates.
| Interaction with existing instruments
The should not undermine existing relevant legal instruments and frameworks and relevant global, regional and sectoral bodies'.
It is important, in clarifying the scope of this paragraph, to dispel one common misunderstanding. A GPE would neither exclude the application of other instruments to the same situation nor be prevented from applying when such other instruments apply. It is possible for existing instruments to be either more specific or more general than the proposed GPE, or even both more specific and more general at the same time (the analysis may have to be conducted provision by provision or clause by clause). It is also possible that the proposed GPE may cover areas left open by existing instruments (e.g. providing a global fallback regime for matters as diverse as plastic pollution or, more generally, land-based pollution or atmospheric pollution, before a more targeted instrument is adopted) or that it may contribute to their interpretation in such a way that unlocks the potential of certain provisions (e.g. to clarify the implications of some existing treaties for consumption-driven pollution). These and other forms of interaction are possible and acceptable.
Out of all the possible forms of interaction between existing instruments and the proposed one, only those whereby the latter would 'undermine' the former are to be avoided. The term 'undermine' must be understood, in this context, as capable of defeating the environmental protection purpose of existing treaties. As long as the proposed GPE does not defeat the environmental protection purposes pursued by these many instruments, the approach would be deemed consistent with the parameters set in paragraph 9. It is difficult to conceive how the proposed GPE could defeat those purposes. Those who argue against the proposed GPE or a specific provision included in it would have the burden to identify how exactly and to what extent there is a genuine risk that the Pact may undermine an existing instrument. Such arguments should be established in a manner that is no less 'technical and evidence-based' than the report envisaged in the Enabling Resolution, which was published in late November 2018.
It should be noted that, from a technical standpoint, the International Court of Justice has expressly recognized that different norms may all apply together to cover different aspects of a complex situation. Thus, the Court has referred to the need to take into account the prevention of environmental harm in assessing the necessity and proportionality of an armed action taken in self-defence 81 or, more specifically, to the possibility that human rights norms and norms of international humanitarian law (by analogy, also environmental norms) may apply together. 82 For present purposes, the relevance of 
| PROSPE CTS
It is for States to decide whether the adoption of a GPE, of a nature, scope and content to be discussed, is indeed an idea whose time has come. It is of course very likely that, 50 years from now, arguments against the GPE will look like arguments against the The proposed GPE is not an unrealistic idea. It is, in our view, a logical next step in the evolution of global environmental governance. The adoption of an overarching statement of principles is consistent with the practice in many other areas of international law.
One could refer in this regard not only to human rights but also to the law of the sea, 83 trade law, 84 international criminal law 85 or international humanitarian law. 86 The situation is similar at the domestic level. Countries from all corners of the world have adopted general environmental statutes 87 which, despite their diverging scope, have a transversal application to environmental protection and seek to provide some unity and coherence of principle to sectoral statutes. In many cases, these general statutes came after sectoral ones, 88 precisely to provide some measure of consolidation and coherence. We do not see why similar considerations would not be relevant for international environmental law.
There is, however, much room for arguing about the nature, scope and content of an overarching instrument and, in offering a framework (Figure 1 ) to structure the diversity of arguments as well as in fleshing out how a balance between different considerations was struck in the draft project, this article hopes to contribute to such discussions and provide a written record for future generations of how this generation sought to address the problems -largely of its own making -that they will face much more acutely.
